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Issue 1

COURT REPORTS

exercise ofjurisdiction over the Humboldt River, the court ruled that
the district court erred in concluding it possessed concurrent
jurisdiction over the contempt action. Thus, the court affirmed the
district court order remanding the case to state court, but on the basis
of lack of subject matter jurisdiction, not abstention. In doing so, the
court also affirmed the primacy of state jurisdiction over matters
relating to water rights administration.
Arthur R. Kleven

United States v. Alpine Land & Reservoir Co., 340 F.3d 903 (9th Cir.
2003) (holding that Nevada rules on forfeiture and abandonment did
not provide an exemption for interfarm transfers were not exempt
from, and conveyance of water in dirt lined ditches does not provide
the basis for a water right to the adjoining land).
This suit involved water rights granted under the Newlands
Reclamation Project ("Newlands Project"), withdrawn in 1903 under
the Reclamation Act of 1902 ("Act"), and intended for use irrigating
land in Nevada. The Newlands Project diverted water from the Carson
and Truckee Rivers and allowed landowners to use that water for
irrigation. However, this diversion reduced the water held in Pyramid
Lake, granted to the Pyramid Lake Paiute Tribe ("Paiutes") as a part of
their reservation. During the 1980s, many Newlands Project water
rights holders applied to the Nevada state engineer for transfers to
change the place of use of their water rights. The Paiutes objected,
alleging the holders forfeited, abandoned, or failed to perfect their
rights. The Nevada state engineer granted all but seven of the transfer
applications, based on a finding that Nevada state law exempted
interfarm transfers of rights from abandonment or forfeiture by users,
and that application of water to a "beneficial use" includes conveying
that water through a dirt-lined supply ditch. The District Court for the
District of Nevada affirmed the findings of the state engineer. The
United States, the Paiutes, and three applicants appealed the district
court decision. The Ninth Circuit Court of Appeals affirmed in part
and reversed in part. It reversed the district court decision affirming
portions of the state engineer's opinion based on interfarm transfer
exemptions, and dirt-lined ditches constituting a beneficial use. The
Ninth Circuit affirmed the portions of the district court decision
affirming the state engineer's use of substantial evidence for factual
findings regarding abandonment.
The Ninth Circuit first examined whether Nevada law exempted
interfarm transfers from state forfeiture and abandonment rules and
found that United States v. Alpine Land & Reservoir Co. controlled its
decision. In that case, the court held that Nevada state law created no
exemption from forfeiture or abandonment for interfarm transfers.
Finding an exemption would require the court to infer that the
government approved owners' transfer applications prior to
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submission.
The landowners raised three arguments: (1) the court should not
apply forfeiture and abandonment doctrines because they merely
altered the place of usage, and because they only discovered that they
owned water rights in 1983; (2) interfarm transfers should be exempt
from the doctrines of forfeiture and abandonment because a
government moratorium prevented the landowners from legally
transferring their rights; and (3) the court should uphold an equitable
exemption because the United States knew of, or should have known
of, the transfers prior to application.
The court rejected the landowners' first and third arguments
because the United States lacked the authority to approve interfarm
transfers under the Act and because allowing an exemption for
interfarm transfers would create an exemption for all informal
transfers, an approach rejected in prior court decisions. The court
dismissed the second argument because prior holdings rejected an
exemption from forfeiture and abandonment based on the
moratorium. In some cases, no period of non-use corresponded with
the moratorium. Additionally, the court held the Reclamation Act did
not displace state water law, and therefore required landowners,
despite the moratorium, to attempt to file or actually file transfer
applications.
The court next reviewed the state engineer's findings on
forfeiture, holding that landowners would qualify for equitable relief if
they could prove they attempted to make transfers during the period
of non-use, but that attempt failed because of the government's
moratorium. Appropriations with a priority date before 1913 are
exempt from forfeiture. The water rights in question lacked a priority
date equal to the Newlands Project date, meaning the state engineer
should determine the priority date on a case-by-case basis. Substantial
evidence supported the state engineer's findings on the priority dates,
so the court upheld those findings. However, the court remanded the
decisions for findings of fact on equitable considerations, including a
balancing test comparing considerations in favor of allowing the
transfers against possible damage to the Paiutes from additional water
diversion.
The court next evaluated the state engineer's findings on
abandonment, and concluded equitable considerations did not apply
to the doctrine of abandonment, and remanded the case for a case-bycase determination of whether the landowners possessed intent to
abandon. The court held that (1) intent to abandon required the
state engineer to consider all relevant circumstances, (2) landowners
could overcome abandonment claims by demonstrating continuous
use and attempted transfer, and (3) proof of lack of intent to abandon
would rebut claims of abandonment.
Landowners argued they retained their water rights because the
state engineer found the landowners put water to beneficial use in
locations other than the original place of use. Because water rights
run appurtenant to irrigated land under both state and federal law,
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the court held that the beneficial use of water must occur on the
parcel where use originally occurred. Therefore, the state engineer
erred in making the determination that use of water on the transferee
Due to the state engineer's
parcel overcame abandonment.
transfers, the court held that
interfarm
on
the
law
misapplication of
insufficient evidence existed to affirm the applications. The court
remanded the applications to the state engineer for findings of fact
consistent with its interpretation of the law.
Finally, the court evaluated the state engineer's finding that
conveyance of water in ditches within an irrigable area constituted a
beneficial use, granting a transferable water right to the owners of the
land. Even if the ditches constituted part of an irrigable area, the
court held they conveyed no transferable water right to the
surrounding land. Before obtaining a transferable water right, water
rights appurtenant to a parcel of land must be put to a beneficial use
and perfected. While the court found irrigation could constitute a
beneficial use, the right to water used for irrigation attaches to the
irrigated land, not to every piece of land through which the ditch runs.
The state engineer's conclusion that a dirt-lined ditch conveyed a
transferable water right to the surrounding land was erroneous.
The court remanded all of the transfer applications granted by the
state engineer, affirmed the state engineer's decisions regarding the
dates of the water rights, upheld findings of no forfeiture for
appropriations prior to 1913, and remanded findings of no forfeiture
for appropriations after 1913 to determine whether clear and
convincing evidence demonstrated non-use. The court also directed
the state engineer to consider the evidence to ensure continuous use
and whether the applicant attempted to file for a change in the place
of use unsuccessfully. In conclusion, the court reversed the state
engineer's finding that transfer of water through dirt-lined ditches and
later used for irrigation did not establish a transferable water fight on
the parcels of land containing the ditch.
JaredEllis

United States v. Alpine Land & Reservoir Co., 341 F.3d 1172 (9th Cir.
2003) (holding that the state engineer has wide discretion in
evaluating the affects on the public interest resulting from the transfer
of place of use of water rights under Nevada state law, and the state
engineer has no obligation to evaluate the adequacy of studies
prepared in compliance with NEPA where there are no parallel
provisions in state law).
The county of Churchill, Nevada ("Churchill") and the City of
Fallon ("Fallon") appealed the decision of the United States District
Court for the District of Nevada upholding the Nevada state engineer's
approval of eight water right transfers for the point of usage by the

